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November 15, 1999
Background:

Senate File 2416 Utilities – Property Tax Replacement and Statewide Property Tax, was passed by the General Assembly and signed by the Governor during the 1998 session.  The bill replaces the property taxes paid by electric and natural gas utilities on their property with excise taxes associated with electricity and natural gas.  The bill also provides for a special utility property tax levy or tax credit, and a statewide property tax on property associated with electricity and natural gas.

The bill requires the Department of Management to initiate and coordinate the establishment of a task force to study the effects of the replacement tax on local taxing districts, consumers, and taxpayers.  The bill requires the Department to report to the General Assembly by January 1 of each year through January 1, 2003, the results of the study and specific recommendations of the task force for modifications to the replacement tax, if any, which will further the purposes of tax neutrality for local taxing districts, taxpayers, and consumers.  The bill also requires the Department to report to the Legislative Council by November 15 of each year through 2002, the status of the task force and any recommendations.

Task Force:  

Members of the Utility Tax Replacement Task Force include:

Cynthia Eisenhauer
Director, Department of Management (Co.-chair)

Gerry Bair
Director, Department of Revenue and Finance (Co.-chair) 

M.J. Dolan
Associate Executive Director, Iowa Association of School Boards

Steve Evans
Manager, Energy and Tax Policy, MidAmerican Energy Company

Jim Henter
President, Iowa Retail Federation

Deborah Krauth
Attorney

Bruce Meisinger
Finance Officer, City of Waterloo

Dorothy Postel
CEO/Executive Vice President, Maquoketa Valley Electric Coop.

Michael C. Rubino
Manager, State and Local Taxes, Deere & Company

Julie Smith
General Counsel, Iowa Association of Municipal Utilities

Grant Veeder
County Auditor, Black Hawk County

Meetings:

Since the last update to the Legislative Council on November 15, 1998; the Task Force met on March 19, 1999 and September 30, 1999.  In lieu of the meeting scheduled for June 21st, the Task Force staff distributed a status report on the activities dealing with the utility tax replacement.   Some of the staff activities included presentations to county treasurers, county auditors, and REC accountants.  In addition, it was reported the state contracted with a software vendor to build an automated application and database that will collect the necessary information, calculate the replacement tax and prepare statements for counties and utilities which identify the tax to be imposed. 

Prior Task Force Recommendations:

In the November 15, 1998 update to the Legislative Council, it was noted that several legislative recommendations were filed with the Task Force by the department of management, the department of revenue and finance, and others.  Subsequently, the Task Force formally proposed these technical amendments for legislative approval.  These amendments were approved during the 1998 Legislative session.

Preliminary Recommendations:      

The following two technical amendments to SF2416 were filed with the Task Force for consideration as recommendations from the task force.  The Task Force agreed to proceed with filing these two amendments.  The amendments are:

From the Department of Revenue and Finance:

Sec. 1.  Amend section 437A.5, subsection 7, second paragraph, by adding the following sentence:
Section 437A.5, subsection 1, does not apply to natural gas which is delivered by pipelines that are not permitted pursuant to chapter 479 into facilities owned by or leased to a person, other than an electric company, natural gas company, electric cooperative, or municipal utility, who consumes the gas and that are used by such person for the purpose of bypassing the local natural gas company or municipal utility, regardless whether such facilities exist on January 1, 1999.


Sec. 2. This Act applies retroactively to January 1, 1999, for tax years commencing on or after that date.

Sec. 3.  This Act, being deemed of immediate importance, takes effect upon enactment.   

Explanation:  Natural gas pipelines not permitted pursuant to Iowa Code chapter 479 generally deliver natural gas to utilities for resale to consumers.  Such gas deliveries are not subject to the replacement tax and these pipelines are subject to local property tax on their facilities in Iowa.  If the consumer has facilities physically attached to these pipelines whereby the consumer bypasses the local utility for gas deliveries, section 437A.5(7) exempts the consumer from paying replacement tax on the consumer’s use of the gas if the consumer facilities exist on January 1, 1999.  The law is somewhat unclear on whether natural gas pipelines which are not permitted by chapter 479 and which deliver gas to the bypass consumer are subject to replacement tax on those gas deliveries.  The intent was not to subject these gas deliveries to replacement tax because the pipelines’ facilities are subject to local property tax. Therefore this Act removes this uncertainty and exempts these gas deliveries from replacement tax.  The Act is made retroactive to January 1, 1999. 

Sec. 1.  Amend section 421.10, Code, 1999, to read as follows:

The appeal period for revision of assessment of tax, interest, and penalties set out under section 422.28, 422.54, 437A.9, 437A.22, 452A.64, 453A.29, or 453A.46 applies to appeals to notices from the department denying changes in filing methods, denying refund claims, and denying portions of refund claims for the tax covered by that section, and notices of any department action directed to a specific taxpayer, other than licensing, which involves a calculation.

Explanation:  Iowa Code sections 437A.9(2) and 437A.22 provide for a sixty day period for a replacement tax/statewide property tax taxpayer to appeal an assessment of tax made by the Department of Revenue and Finance.  This amendment provides the same time frame for taxpayer appeal of denial of refund claims, in whole or in part, by the Department.

Additional Preliminary Recommendations:

There are two issues relating to the replacement tax imposed on electric generation. Proposed bills have not yet been drafted on these issues but they will be considered at the next task force meeting in December, 1999. 

The first issue involves Iowa Code section 437A.6(2) in which the tax on generation of electricity is divided among jointly owned or leased generation facilities based on the taxpayer’s percentage interest in the facility.  Utilities desire statutory change in which the tax is based on the kilowatt-hours of electricity actually dispatched into the system of each owner or lessee.  The Revenue Department does not oppose this change of policy.  Another subissue here is when would such a legislative change be effective because of its impact on calculation of the electric delivery tax rates.

The second issue is a question of whether a legislative change should be made so as to exempt from the generation tax the kilowatts generated and consumed by electric generating plants.  Utilities desire this change and the Revenue Department does not oppose it.  There is a subissue again of when such change would be effective because of impact on calculation of the electric delivery tax rates.

In addition to these two issues five other technical amendments will be considered at the December 1999 Task Force meeting.   These amendments are as follows:

· Sec.1.  Amend section 331.401, subsection 1, paragraph k, Code 1999, by adding the following paragraph:

If by May 1, 2000 and April 1 of each year thereafter a township fails to certify property taxes as prescribed in section 359.17, fix and levy the amount of such taxes for the fiscal year.

Sec.2.  Amend section 359.17. Code 1999, by adding the following paragraph:

Township property taxes for the fiscal year shall be certified by the chairperson to the county auditor and board of supervisors, not later than April 15, 2000 and March 15 of each year thereafter on forms, and pursuant to instructions, prescribed by the Department of Management.

Sec.3.  These amendments, being deemed of immediate importance, take effect upon enactment.

Explanation:  There is no general due date by which township property taxes are certified to the county auditor.  Section 437A.15 requires the department of management to allocate replacement taxes among taxing districts by a general allocation formula based on general property tax equivalents that use levy rates reported by each taxing district, including townships, to the department of management by June 30.  Therefore, these amendments provide that township property taxes be certified to the county auditor and board of supervisors by April 15, 2000 and March 15 thereafter, and if not certified by May 1, 2000 and April 1 of each year thereafter, the board of supervisors must fix and levy the amount of such taxes for the fiscal year. 

· Sec. 1.  Amend section 443.2, Code 1999, second unnumbered paragraph, to read as follows:

The county auditor shall list the aggregate actual value and the aggregate taxable value of all taxable property within the county and each political subdivision including property subject to the statewide property tax in section 437A.18 on the tax list in order that the actual value of the taxable property within the county or a political subdivision may be ascertained and shown by the tax list for the purpose of computing the debt‑incurring capacity of the county or political subdivision. As used in this section, "actual value" is the value determined under section 441.21, subsections 1 to 3, prior to the reduction to a percentage of actual value as otherwise provided in section 441.21.  "Actual value" of property subject to statewide property tax is the assessed value in section 437A.18.
· Sec. 2.  These amendments, being deemed of immediate importance, take effect upon enactment.

Explanation:  This amendment clarifies that the taxable value of the property subject to the statewide property tax in Iowa Code chapter 437A should be listed by the county auditor in the tax list for the purpose of computing the debt-incurring capacity of county or political subdivision.  The taxable value of such property is the assessed value in section 437A.18.

· Amend section 437A.15, subsection 4, first paragraph, Code 1999, to read as follows:

4.  On or before August 31 following tax years 1999, 2000, and 2001, each county treasurer shall compute a special utility property tax levy or tax credit for each taxpayer for which a replacement tax liability for each such tax year is reported to the county treasurer pursuant to subsection 1, and shall notify the taxpayer of the amount of such tax levy or tax credit. The amount of the special utility property tax levy or credit shall be determined for each taxpayer by the county treasurer by comparing the taxpayer's total replacement tax liability allocated to taxing districts in the county pursuant to this section with the anticipated tax revenues from the taxpayer for all taxing districts in the county. If the taxpayer's total replacement tax liability allocated to taxing districts in the county is less than the anticipated tax revenues from the taxpayer for all taxing districts in the county, the county treasurer shall levy a special utility property tax equal to the shortfall which shall be added to and collected with the replacement tax owed by the taxpayer to the county treasurer for the tax year pursuant to section 437A.8, subsection 4. If the taxpayer's total replacement tax liability allocated to taxing districts in the county exceeds the anticipated tax revenues from the taxpayer for all taxing districts in the county, the county treasurer shall issue a credit to the taxpayer which shall be applied to reduce the taxpayer's replacement tax liability to the county treasurer for the tax year. If the taxpayer's total replacement tax liability allocated to taxing districts in the county equals the anticipated tax revenues from the taxpayer for all taxing districts in the county, no levy or credit is required. Replacement tax liability for purposes of this subsection means replacement tax liability before credits allowed by section 437A.8, subsection 7. A recalculation of a special utility property tax levy or credit shall not be made as a result of a subsequent recalculation of replacement tax liability under section 437A.8, subsection 7, or adjustment to assessed value under section 437A.19, subsection 2, paragraph "f". "Anticipated tax revenues from a taxpayer,” means the product of the total levy rates imposed by the taxing districts and the value of taxpayer property allocated to the taxing districts and reported to the county auditor. Special utility property tax levies and credits shall be treated as replacement taxes for purposes of section 437A.11.  If the special utility property tax levy becomes delinquent, it shall accrue interest and penalty in the same manner and amount as replacement tax under section 437A.13.

Explanation:  This amendment provides for accrual of penalty and interest on delinquent special utility property tax levy.

· Amend section 445.57, Code 1999, by adding the following paragraph:

The county treasurer shall apportion all interest and penalties on the replacement taxes and special utility property tax levies collected by the county treasurer to the general fund.  Replacement taxes collected by the county treasurer shall be apportioned as set forth in this section.

Explanation:  This amendment makes clear that all interest and penalties collected by the county treasurer on delinquent replacement taxes and special utility property tax levies shall be deposited in the county general fund.  This amendment clarifies that replacement taxes and special utility property tax levies are apportioned as directed in section 445.57.

· Amend section 437A.11, last unnumbered paragraph, to read as follows:

Section 445.3 applies with respect to the replacement taxes and special utility property tax levies and penalties and interest imposed by this chapter, except for the provisions limiting the commencement of actions.  In addition, at the county treasurer’s discretion, chapters 446, 447, and 448 apply in the enforcement of the special utility property tax levies, but any tax deed issued will not extinguish the tax lien or judgment lien for replacement taxes that have attached to the property.
Explanation:  Current section 437A.11 authorizes the county treasurer to bring suit under section 445.3 to enforce payment of replacement tax and penalties, but is silent about interest.  This amendment authorizes collection of accrued interest under section 445.3 suit.  This amendment also allows the county treasurer to enforce payment of the special utility property tax levy by the tax sale process as other property tax payments are enforced.  Any tax deed issued as a result of a tax sale for delinquent unpaid special utility property tax levies will not extinguish the replacement tax lien or judgment lien that has attached to the property.
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